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I. Development of the IAHRS


Protracted institutional development shaped by character
of Cold War and authoritarian rule
 1948: American Declaration of the Rights and Duties of
Man
 1959: Inter-American Commission on Human Rights
 1969: American Convention on Human Rights adopted
 1978: Entry into force of American Convention
 Two-legged system:
 IACHR with monitoring and supervisory functions
 Court with adjudicatory and advisory functions
 1987-1990: First cases of the Inter-American Court
(Vélasquez Rodríguez et al cases, forced disappearances in
Honduras)

Key features
1.
2.
3.
4.
5.

Increasing use of the system
Increasing ‘pluralism’
Procedural focus on the individual
Development of human rights norms
Strengthening of judicial procedures

(i) Increasing use and cross-country
variation

(ii) Increasing ‘pluralism’
 Opportunities



Important role of NGOs (in contrast to Europe)
Degree of recourse to IAHRS varies across
countries

 Domestic



for civil society mobilisation

judiciaries as political actors

Human rights ‘constitutionalized’ across the
region
Yet, widespread variation

(iii) Procedural focus on the individual
Increasing focus on individual cases
 More case-oriented interaction between the
IACHR and the Court
 Development of human rights jurisprudence
focused on individual protections




Although note advanced jurisprudence related to
indigenous rights

General trend towards ‘individualisation’ of
responsibility for human rights violations
 Yet, no individual standing before the Court
 Also, recent country report on Venezuela


(iv) Development of human rights norms
Name of regional human rights
instrument
Charter of the Organization of
American States
American Declaration of the Rights
and Duties of Man
American Convention on Human
Rights
Inter-American Convention to Prevent
and Punish Torture
Additional Protocol to the American
Convention on Human Rights in the
Area of Economic, Social and Cultural
Rights (‘Protocol of San Salvador)
Protocol to the American Convention
on Human Rights to Abolish the Death
Penalty
Inter-American Convention on the
Forced Disappearance of Persons
Inter-American Convention on the
Prevention, Punishment and
Eradication of Violence Against
Women (‘Convention of Belem do
Para)
Inter-American Convention on the
Elimination of All Forms of
Discrimination Against Persons With
Disabilities
Proposed American Declaration on the
Rights of Indigenous Peoples

Adoption

1948

Entry into
force
1951
(amended in
1988, 1996,
1997)
---

1969

1978

All OAS
member states
25 (71.4)

1985

1987

17 (48.6)

1988

1999

14 (40.0)

1990

---

11 (31.2)

1994

1996

13 (37.1)

1994

1995

32 (91.4)

1999

2001

17 (48.6)

1997

---

---

---

State parties
2009 n and %
All OAS
member states

(v) Strengthening of judicial procedures

Overall…
Regional human rights institutions gradually
strengthened and increasingly used
 Increasingly judicial approach developed
 In addition, institutional mechanisms created:




Special Rapporteurships: freedom of expression;
rights of women; rights of migrants and their
families; rights of the child; indigenous peoples;
rights of persons deprived of liberty; rights of Afrodescendents and against racial discrimination; and
Unit for Human Rights Defenders

The IAHRS and Human Rights
Defenders


Opportunities for domestic and transnational
human rights activists
1.
2.
3.
4.
5.
6.

Expose systematic and institutional violations (e.g.
police violence)
Negotiate with state institutions (through IACHR’s
friendly settlement procedures)
Frame social and political debates (e.g. freedom of
expression)
Promote interests of minority and vulnerable groups
(e.g. indigenous rights)
Strengthen domestic judicial administration
(through strategic litigation before domestic courts)
Consolidate regional human rights networks (e.g.
CEJIL)

HRDs (cont)
But, assumption of minimal degree of personal
security and minimally responsive domestic
institutions
 Significant risks facing HRDs across the region
 The IAHRS has responded with the development
of specific institutional mechanisms:


IACHR Unit for Human Rights Defenders
 Office of the SR on freedom of expression
 IACHR precautionary measures
 Court’s provisional measures


IACHR precautionary measures


Article 25 of IACHR’s rules of procedures




… in serious and urgent cases, and wherever necessary
according to the information available, the Commission may,
on its own initiative or at the request of a party, request that
the State concerned adopt precautionary measures to prevent
irreparable harm to persons.

Key features of IACHR mandate:







Discretionary
Not formal legal instrument
Non-judicial mechanism
Quick response
Assumption (i): IACHR attention will offer protection
Assumption (ii): states have effective capacity

Precautionary measures (cont)


IACHR practice
 Binding nature of precautionary measures
 Threats to life and physical integrity; threats to
environment affecting life or health of population; certain
types of judicial or administrative orders; legal situation of
detained persons
 Gravity of situation: content of threats; previous acts of
aggression; increase in threats; advocacy of or incitement
to violence
 Urgency of situation: need to act immediately; continuity
and proximity in time of threats; credible ‘ultimatum’
 Understanding of context of threats: existence of armed
conflict; state of emergency; functioning of judicial system;
patterns of discrimination; character of institutional checks
and balances
 Not only physical protection, but also judicial investigation
required

Inter-American Court’s provisional
measures


Article 63(2) of American Convention




The Court may adopt any measures it deems
pertinent in cases of extreme gravity and urgency,
and when necessary to avoid irreparable damage to
persons, both in cases which the Court is hearing and
in cases not yet submitted to it at the request of the
IACHR

Key features:






Measure enshrined in American Convention
Judicial mechanism
Yet, discretionary powers of the Court
In cases already under consideration by the Court
But also, adopt measures at the request of the
IACHR

Towards an evaluation of interim
measures
Significant increase in protective measures
 But are they effective?
 Inevitably a mixed record:


At the request of the IAHRS states adopted:
perimeter protection; police escorts and private
bodyguards; armored vehicles and bulletproof vests;
changes in residence and trips abroad
 But addressing the symptoms only?
 General lack of judicial investigations
 Overall, significant variation in state responses




Case of Oaxaca human rights defenders (Mexico)

Concluding remarks
Increasing attention given to ‘interim measures’
by international rights bodies
 Impact varies considerably and depends on local
context
 Paradox of exceptional measures
 Diffused character of de facto state responsibility
 Yet, increasing demands on the IAHRS, which
the system is responding to in ways that reflect
the realities of human rights in the region
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